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ZONING BOARD OF APPEALS
MEETING
MONDAY, OCTOBER 15, 2018


PRESENT:	Terry Metcalfe, Acting Chair
		Dave Menegat – Highway Displays
		Paula Pelosi
		Michael Chamberlin
		Jim Wright
		Leo Blackman  -  Kent Hollow Mine
		Tracy Salladay – Alternate
		George Lithco, Attorney – Kent Hollow Mine		
Rob Stout, Attorney  -  Highway Displays


MOTION TO OPEN THE ZONING BOARD OF APPEALS MEETING was made by Jim Wright, seconded by Michael Chamberlin

VOTE TAKEN  -  MOTION CARRIED UNANIMOUSLY

Pledge of Allegiance

PUBLIC HEARING CONTINUED
Highway Displays				Illegal Sign			Route 22
										Amenia, NY 

Mr. Kilduff, attorney for Highway Displays spoke to the Board
· He had reached out to Mr. Carello and Mr. Riccardi
· Trying to locate survey done 10 years ago for property north of the old Pines Restaurant.
· This survey was done by Lyndon Chase of Pine Plains.
· Sketch survey goes up to Nelson Road
· Property was acquired back in 1988
· Deep Hollow acquired their property about 4 years ago
· Property belongs to Carello and Riccardi not Deep Hollow

Mr. Stout, Attorney for the ZBA spoke:
· stating that the Board once the Public Hearing is closed has 62 days to either approve or deny the variance.
· This could be extended with the applicant’s consent.
· The Public Hearing was opened in June of 2017
· The title company concluded that the property belongs to Deep Hollow Game Preserve, LLC not Mr. Carello and Riccardi.
· The Board cannot determine or consider the variance request
· If information arises in the future can resubmit
· He then went through Resolution #1 for the Board

Michael Chamberlin stated there is still conflict and new evidence may be coming forward that might clarify situation?.   It could be reopened if that were the situation.  Chair Metcalfe stated the Board could vote on resolution tonight.  Mr. Kilduff asked to extend to the next Board Meeting.  The Board called for a vote on resolution.

Mr. Stout told the Board they were voting on two decisions to be made:
· to uphold the determination of the CEO
· not determine the variance given the lack of jurisdiction
· by saying yes you are in favor of the resolution as drafted on those two points.

Roll was called:		Chair Metcalfe			yes
Dave Menegat				yes
Michael Chamberlin			no
Paula Pelosi				yes
James Wright				yes

The next scheduled ZBA meeting will be held Monday, November 19, 2019.

CONTINUED PUBLIC HEARING

Kent Hollow Mine			Appeal			341 South Amenia Road
Amenia, NY  12501

MOTION TO OPEN THE CONTINUED PUBLIC HEARING FOR KENT HOLLOW MINE was made by James Wright, seconded by Michael Chamberlin

VOTE TAKEN  -  MOTION CARRIED UNANIMOUSLY

Chair Metcalfe introduced ZBA’s two new alternates:  Leo Blackman and Tracy Salladay.  At the end of December they will need to be sworn in again.   Michael Chamberlin asked  Mr. Blackman if he had enough of the background.  Mr. Blackman said he has been brought up to speed in the past weeks.

Mrs. Metcalfe stated that Mrs. Levin had brought to the ZBA a letter for public comment.  It was received and sent out to the Board 10-10-2018.  This letter will be included in the record.

Chair Metcalfe read over the letter with aerial photos.  Ms. Pelosi asked Mrs. Levin if she could go over her letter to the Board with special note regarding the stockpiles.
Mrs. Levin (public comment) summarized her submission:
· was mined prior to 2004
· it appears after 2004, stockpiles were used
· page 15 – 3 stockpiles – stockpiles decreasing since 2004
· actual mine had not been touched-stockpiles reduced
· no evidence of actual mining during that 13 year period

Mr. Chamberlin asked in such instances where the material being removed was not continuously being mined but taken from stockpiles and removed over time, what is legal significance of that?

Mr. Lithco
· one of the findings the Board will have to make, if it finds that there was  an existing,  lawfully established non-conforming use when zoning was adopted in 1973, is that the nonconforming use was continuous.  That means first that it was continuous between 1973 and 2007, when the 2007 SMO amendments were adopted, and then that the use that was non-conforming as to those amendments was continuously from 2007.
· The court cases that discuss the nature of mining uses clearly recognize that mining activities on the site are affected by economic conditions, so stockpiling inventory may be an appropriate way to manage the resources of a mining business.  However, if a mining operator uses stockpiled materials over a very long period of time in a way that is not affected by economic conditions, it may raise a question about whether there is an on-going commercial mining enterprise.
· the Board has asked the applicant to describe activities over time
· the Board needs a better understanding of the nature and extent of commercial activity that took place on the site
· the activity on the property had to constitute a non-conforming use when zoning was adopted, first in 1973 and then in 2007
· if the property owner was using the excavated materials for its own development of the property, then that would be under a different section of the code not mining
· the Board will have to make factual findings on what actually happened
· what the CEO at various points of time considered this
· the record does indicate that certain town officials at certain points of time indicated that there was a  non-conforming use on the property starting in 1975
· the Board will have to make findings on the nature and extent of that activity when the 1973 Zoning was adopted
· it had to be an existing, non-conforming use in 2007 in order to continue from 2007
· it may be relevant to note that after Kent Hollow gave up its 1989 DEC permit, there apparently was some reclamation work on the property.
· Aerial photographs show that after 1992 outline of roads and mine are much fainter
· Looking at 2004 aerial photographs, it is hard to see mining except in one area
· Source of aerial photos is DC Parcel Access
· Looking at those photos over time may be one way to trace the course of  “mining” activity on the property.
· It may not be sufficient to answer the question of whether that activity was Steiner enterprise excavation to be used for building projects or Kent Hollow conducting a commercial mining enterprise on the property.
· In evaluating the readiness of the appeal for action, two questions the Board will have to decide is whether the appellant has shown that the activities on the Kent Hollow property constitute  as a mine under the Town Code such that that use is a nonconforming use and, if it was a nonconforming use, did that use continue over time
Mr. Chamberlin felt
· Until Ms. Levin submitted this letter the Board has not seen suggested mining activity, building stockpiles and then periods of time with no mining but removing stockpiles, does that constitute continuous use of mining?

The Board is still awaiting the income tax and sales tax returns that were requested.

Mrs. Kroger (public comment) requested a copy of the October letter.  Mrs. Levin stated that online Steiner is in the development business not the mining business.  Dave Menegat added that in the mining business they will run a separator for a week and separate the gravel then use the stock piles.

Mr. Lithco
· the applicant must provide the Board with the materials it needs to make its case
· see if all questions are answered
· then make a determination
Mr. Chamberlin
· applicant gave tax returns for 71 and 72 to support mining of property
· there have been no more tax records given
· it seems they want us to see certain years of tax returns but not others

Mr. Chamberlin asked Mr. Sicker (public comment) if he was aware of any mining activity on the property this past weekend.  Mr. Sicker felt that the corn was being harvested.

Mr. Lithco
For its November meeting, the Board should consider whether the appeal is ready for 	Board action
· One issue that the Board has to consider is what evidence is in the record of continuous use of the property for the non-conforming use.
· The nature of the zoning use is also relevant.
· A question for the Board is whether the  level of past activity on the property over the past 45 years, which appears to have involved the excavation of  material at or under the DEC permit threshold  of 750 yards a year is the same type of activity as the  proposed soil mining operation, where the level of activity involved removing  750,000 yards over 20-30 years
· It is important to give the applicant ample opportunity to demonstrate to the Board the basis on which the Board can make the findings it needs to make in order to sustain the appeal and reverse the CEO’s determination
· Otherwise the Board can only act on the record that it has
· In making its determination on the appeal, the Board will need to issue findings based on information that has been provided
· Felt that Mr. Rappleyea’s proposed statement of facts is not fully supported by the completeness of the record to date
· Question of whether the facts support the conclusions 
· For example, KHM has provided  pictures of equipment on the property for 1972-73, but there is no indication as to who owned or operated that equipment, how long it was on the property, or what areas of the property it was operated on.
· However, the record includes a 1975 letter where the ZEO told Mr. Steiner that a Special Use Permit was needed for mining operations because it appeared that the prior use had not been continued during the last year.  Mr. Steiner in a subsequent letter stated they took portable equipment onto the property, excavated and processed material, and removed the equipment from the property, all in the same day.  Such activity could be considered token mining.

Mr. Wright felt that the documentation and records Kent Hollow has provided so far seems to show an effort  to keep the mine alive because some day they may want to mine.  Must look at the 1973 Code.  Mr. Chamberlin felt that there was a need to look at findings soon.

Escrow was discussed.  Mr. Chamberlin felt the need to start looking at recommended findings.  Ms. Pelosi felt there was a need to demand for the tax returns by November 5, 2018.  The Board discussed  the opportunity to have a special meeting, however felt it would not be necessary to have an earlier meeting.  The Chairman will send a letter to the applicant advising that the Board wishes to have all of the requested documents submitted by the applicant so that they can be reviewed by the Board and its consultants before the November meeting.  The Board can then make a determination whether the record on this application is complete and ready for action at the November meeting.

MOTION TO CONTINUE THE PUBLIC HEARING FOR KENT HOLLOW MINE TO THE REGULAR MEETING ON MONDAY, NOVEMBER 19TH was made by Michael Chamberlin, seconded by Leo Blackman.

VOTE TAKEN  -  MOTION CARRIED UNANIMOUSLY

The Court Recorder needs to correct the spelling of the name of Mr. Lithco.  Remove the “w” at the end of the name.

MOTION TO CLOSE THE ZBA BOARD MEETING was made by Leo Blackman, seconded by James Wright

VOTE TAKEN  -  MOTION CARRIED UNANIMOUSLY

Respectfully submitted



Susan M. Metcalfe
ZBA Secretary

The foregoing are minutes taken from a meeting of the Zoning Board of Appeals held on October 15, 2018 and are not to be construed as the official minutes until approved
______X___Approved as read  11-19-2018
__________Approved with:  corrections, additions and deletions
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