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[bookmark: _GoBack]ZONING BOARD OF APPEALS 
MEETING
MONDAY, MAY 20, 2019

PRESENT:	John Metcalfe, Chairman
		Leo Blackman-Kent Hollow Mine/Callen Appeal
Dave Menegat – Callen Appeal
		Paula Pelosi-Kent Hollow Mine
		James Wright
		Michael Chamberlin
		Tracy Salladay – Alternate
		Rob Stout Atty.- Callen Appeal
		George Lithco, Atty. – Kent Hollow Mine
		Allan Rappleyea, Attorney for Callen Appeal & Kent Hollow Mine
		Anthony Morando, Attorney for Mr. Allen-Callen Appeal

Chairman Metcalfe opened the Zoning Board of Appeals meeting with the Pledge to the flag.

C. Callen				Appeal				344 Smithfield Valley Road
										Amenia, NY
Mr. Stout 
· Wanted to clarify what is going on with appeal
· Hearing is on a determination made by the CEO
· Appealed by Mr. Callen
· This matter is also before the Planning Board
· ZBA has received written comments opposing this matter
· Determine if Mr. Callen is aggrieved party and has standing to bring this appeal 
· Mr. Staley is joining Mr. Callen in appeal
· Mr. Staley needs to sign the application in order for him to become part of this appeal and to address the timeliness issue
· Whether or not proposed building is a proper accessory use
· Pictures in ZBA office are from a balloon test – Mr. Rappleyea to describe what they are

Mr. Rappleyea
· Last meeting Board looking for a couple of things-standing, size of structure, what it would look like and intended use
· When May 13th letter was submitted there were smaller pictures included of photos
· Object was to show ridgeline and real height of proposed building
· Has not read Mr. Morando’s letter submitted this evening
· Also submitted a FOIL request to the assessor’s office, structure allegedly is a barn, who actually farms the property 
· Why does he need a barn when he does not farm the land
· Application describes this as a golf barn
· No evidence that owner farms the property
· Mr. Staley communicated with Mr. Rappleyea last fall 
· Information from applicant what is real purpose of the structure
· Can see structure from parts of Mr. Callen’s property
· Will take tax map and write on in addition to the photos we will send
Man from Audience
· Can others join in this appeal-there were maybe some landowners that were not aware
Mr. Stout
· Appeal filed by Mr. Callen in mid-January
· Usually there is a 60 day statute of limitations 
· Anyone joining this appeal would have to deal with the timeliness issue 
· People can submit comments to the Board
Mr. Staley
· Took photographs from his property 
· Is the closest to the proposed barn
· Invested money into adjacent property to keep open space
Mr. Morando
· Represents Mr. Allen
· Owners have an application before Planning Board for accessory barn
· Owners are here at ZBA to clarify not to request relief
· The balloon test was coordinated for the Planning Board 
· The appellant is going to show whether or not he has standing
· This is a large barn of which there are many in the community
· They are for non-commercial recreational uses that are allowed
· The Allen’s are on board with blending this in and working with the community
· Felt this was a matter for the Planning Board and was concerned with direction
· What is expected for the next meeting
Mr. Stout
· The Board needs to be concerned with the standing issue
· Evaluating Mr. Rappleyea’s subsequent submission dealing with timing of adding a party
· Who the proper appellants are
· Questions from the Board for Mr. Morando and expectations – gathering more information of the proposed use of the property
Mr. Blackman
· At the last meeting had asked for a plan of the inside of the building.
Mr. Morando
· Standing issue will be addressed
· Inside of the building  are something that the boards regulate –waiting to see the decision of the standing issue
Mr. Rappleyea
· The reason no one knew about the application was that the Building Inspector sent this directly to the Planning Board 
· What triggered this issue was the sign on the property for a Public Hearing back last fall
· On October 17, 2018 a letter to Mr. Segelken was written stating that he was wrong in his decision
· The appeal was timely taken-the standing issue needs to be decided first before the Board can get into whether this is an accessory structure.  This was not talked about last month.
· Discussion was to flush out the standing issue and describe what the building will be used for. We have gotten nothing on that second issue.
· Felt that there should be a public hearing take place and maybe new facts that come out regarding the standing issue 
· At the hearing legal and factual issues will be developed including whether or not this is an accessory structure  
Mr. Stout
· Was fine with the Board deciding standing issue after the public hearing
· Does the Board have any questions regarding the standing issue or proposed use
· The Planning Board is on hold until the ZBA is complete
Mr. Blackman
· Is the ZBA is responsible for recognizing standing
Mr. Stout
· Appellant’s having to be aggrieved parties is within the notice of  200-500 feet.  Mr. Callen is substantially beyond that.  Then you must look for extra facts to see if he is aggrieved.  
Mr. Staley
· I am an immediate property owner, only received one notice
· Written letters and there is standing, etc.
Mr. Stout
· Standing analysis is different for the aggrieved property owner
· This is a timeliness issue-60 days to file re-appeal
· Have asked Mr. Rappleyea for more information for when the neighboring property owner became a party, when representation began, why it appropriate to add at that time –that will be addressed before next month’s meeting.
· Standing analysis is completely different for a next door neighbor and expectation much lower as long as he can establish timeliness.  
Woman in audience – could not hear
Mr. Rappleyea
· There are cases on standing that you don’t have to be an immediate neighbor-will address next month.
Woman in audience – asked question regarding the balloon test
Mr. Morando
· The balloon field test included 6 balloons as well as a crane to an extensive level
Mr. Callen
· We were told there would be a balloon test - involved balloons from each of the peaks 6 balloons, done on a very windy day – inaudible due to too many people talking at once
Liz Faulkner
· Asked why the public was not notified-issue of standing
Mr. Stout
· Was not sure if that was requested of the Planning Board but it is not relevant to what the ZBA is considering at this time
· Speaking of stand to bring a challenge of the CEO and whether someone was aggrieved by the determination of the CEO.  Mr. Rappleyea knows what the Board expects him to come back with.
· Things being challenged from the application filed by Mr. Callen:  (1) reversal of the CEO’s decision – proposed structure may not be on a separate lot; (2) the proposed structure is not an accessory structure (3) the proposed structure is unrelated to agriculture and (4) the height establishes the structure as an athletic structure and cannot exceed 6,000 sf.

Michael Chamberlin
· Asked Mr. Morando if he could explain the use of the proposed structure
Mr. Morando
· It’s a barn used for non-commercial for recreational use – golf building, also storage for agriculture.  It has been farmland for quite a while and is still being used as farmland.  
Mr. Chamberlin
· This is a golf range designed to look like a barn
Mr. Morando
· This is not a golf range – suggested that he submit something in writing
Mr. Blackman
· Again asked to see a plan of the interior or the Building, 
· How much ag storage would there be
· Size of the building needs to be explained
Mr. Morando
· Size of building is regulated by zoning 6000 sf
· The exception to that is residential and agricultural
· Size depends on the situation
· In the Planning Board process will determine how it will look, how it is designed
Mr. Blackman
· Speaking of Zoning issue that is use-if the building is overly large for the use that it is needed for then that is a Zoning issue - how will the building be used
Mr. Stout
· The inside layout is indicative or reflective of the use being imposed
Mr. Morando
· Will follow up on this.
Man from audience
· Question of environmental impact-which Board speaks to environmental issues
Mr. Stout
· That is an issue for the Planning Board-SEQRA review.    
· The parties will be back next month with answers to the questions proposed.
· If the Board feels that all has been addressed then they will schedule a Public Hearing for the Zoning Board of Appeals – different from the Planning Board Public Hearing
Next meeting date is June 17th.
Mr. Staley
· If this Board approves it will go to the Planning Board
· If this Board supports the appeal and disallows the application it goes no further
Mr. Stout
· In the current state as it is proposed, it could come back in an alternate form 
Darlene Reimer
· Will this Board receive comments
Mr. Stout
· Yes and they will also be shared with the Planning Board
Mr. Rappleyea
· Anything that is sent to us we will share with the ZBA





Kent Hollow Mine			Appeal			341 South Amenia Road

										Amenia, NY
Mr. Lithco
· Prepared draft resolution which follows discussion of the January and April meeting of the continuance of the nonconforming use
· On page 24 the question of whether or not the cessation provision in the 1973 Zoning Law applies to the use conducted between 1990 and 2007
· Entered into Resolution the preclusion has to be the nonconforming use had to exist in 1973 in order to go forward in 2007 and to be lawful nonconforming use either had a permit for a quarry operation
· Another issue is under both codes the nonconforming use cannot expand
· DEC has added in their application if it’s a nonconforming use, no permit is required
· 1987 there was a great deal of uncertainty
· After 2007 the Town had the power to say it could not be conducted except in the SMO
· In 2017 mining application the applicant demonstrated it had the legal right to conduct operations because it existed prior to 1973
· There was some activity that did take place in 1973 and it benefitted the Steiner properties and projects
· The applicant says that Kent Hollow was the entity that owned the property activity was undertaken by Steiner, Inc.
· The equipment, materials and employees are all Steiner, Inc. 
· The 1973 Code states nonconforming use may continue but can’t be large however if it ceases for a period of more than one year then the property must conform to Code
· If the applicant was conducting a nonconforming use (described in the 2017 DEC application)if it was a quarry use that is allowed
· Two reasons why the DEC states it’s a nonconforming use:  a mistake or there is a 300ft setback  from the property line in the 1973 Code
· A letter in the file that states processing plant to produce material used for construction on site
· Around 40,000 yards of material taken over 45 years is below the DEC threshold
· At different times there were more or less than the threshold and differences between the letter reporting how much was mined and the invoices
· According to what is being proposed in the DEC application you can expand a nonconforming use however they stated 7 years removing 50,000 yards according to applicant’s narrative
· Board needs to determine what existed in 2007 and whether it conforms with the nature of the use that is the subject of the CEO’s May 1st letter
Mr. Blackman
· Why didn’t the Steiner’s get involved when the 2007 Code was being prepared
Mr. Rappleyea
· Richard Steiner wrote a letter to express a concern about zoning
· The order that was appealed raises two issues (1) can the Steiner’s expand the mine in a way that contemplated by the DEC application
· The DEC permit went to the Town Board and they took the position that the DEC should not have issued a neg dec
· Mr. Segelken issued his order of remedy and said the use that KHM contemplates in the DEC application, cannot be done.
· Our argument is yes we can because of the level of activity and the capital investment is sufficient to allow it to expand consistently with New York Case Law
· (2) Mr. Segelken said that after 2007 there was discontinuance of the use and he said 2007 forward – not 1973
· The mining expanded over the course of many years
· What was the law in 2007?  Sufficient evidence that material was excavated and removed every year from 2007 until we received the notice to cease
· Five letters in the 70’s and 80’s signed by a supervisor or CEO that this was a lawful nonconforming use referenced the buffer
· The applicant has sent in letters of what was removed and paid his taxes every single year
· The CEO is correct that the use contemplated by the DEC application you can’t do that but the Board could also say he is not correct that the use is discontinued between 2007 and 2017 when they finally said cease
· This was a lawful nonconforming use through the issuance of the last one relevant to 1973 because a permit was required and no permit was issued and that’s why it’s a nonconforming use
Mr. Lithco
· The Board makes their determination, I do not
· In the Public Hearing transcripts this nonconforming use has never been defined by actual evidence, we are inferring what took place at the property from records that do exist
· An example apparently existed to some extent in 1973 but it was nothing where there was a substantial investment by the property owners, Kent Hollow Inc.  there may have been an investment by Steiner 
· Steiner equipment and employees were used.  This indicates there was no Kent Hollow employees who were involved in that process
· The Board requested evidence of either income or sales tax evidence between 2007 and 2017.  It addressed the question of whether the use had continued
Mr. Rappleyea
· Have the Board review the transcript of that discussion
· Remembered having a long debate with Ms. Pelosi about whether or not KHM was required to remit sale tax.
Mr. Lithco
· We now know that sales tax is not required to be paid on certain events.  
· The Board asked for information and didn’t get it regarding expenses the applicant incurred
· They do say nonconforming use but nothing else about what that nonconforming use is
Mr. Rappleyea
· Take the Town of Amenia’s word in the five years of documents validating the nonconforming use
· The documents were signed by the Town of Amenia under no compulsion and no litigation pending.
· The Town indirectly in response to the soil mining permit application says nonconforming use
· By filling out the form the Town consents to what is occurring here is soil mining
· The Town could have said no
Ms. Pelosi
· What is the definition of expansion
Mr. Rappleyea
· Soil mining has reserve land to be mined
· Look at the aerial photos from the early 70’s then look at the soil map submitted with the last DEC application-7 acres are not committed to ag because it’s soil mining
· Expansion in soil mining means mining more material
Mr. Lithco
· The 1973 Zoning Code states no such nonconforming use shall be enlarged or increased nor shall it be extended to occupy the greater area of land than what’s occupied by such use at the time of the adoption of the code
· Look on the Dutchess County website
· You will see maps that show the County over time
· Aerial photos you can see the progression of the activities on the Kent Hollow Property between 1980 and 1992 when the reclamation was made
· This Code definition is how could they have expanded at any point since 1980
· Possibly the Town was not aware of it or
· The Town did not believe it had the power to regulate that if it was conducted under the DEC permit-it is not permitted not lawful under the code provision that was quoted
· Nothing says the attached map shows what we do, what we’re are mining and what we have been mining and that use existed in 1973
Mr. Rappleyea
· Consistently relaying to the Town with mining applications and it is signed
· You are notifying the Town every year you’re extracting materials
· Letter in the record and Mr. Doyle acknowledges buying property next to a mine
· Now he is objecting to the expansion
· Acknowledges it is a mine and he knows there is a mine there
Mr. Chamberlin
· Missing your point
· A sign in the road going in says it’s a mine
Mr. Rappleyea
· Mr. Lithco indicated the town may not have been aware of the mine expanding in the 80’s
· In 2000 the adjoined says there is a mine there
· There are cases that describe the right to continue to mine on the same parcel because that’s what is perceived by mining
Ms. Kroger
· With regard to how there may be more disturbed land it should be remembered that a number of acres in there are archeological and that three were studies there and a good deal of disturbance because of the study of the land and you have a copy of the findings of that study in your records along with the DEC material and it’s that thick and it’s fascinating.  It explains why a good deal of land would have been disturbed because of all the archeologists that were digging.  It was published in 2007.
Mr. Lithco
· 1970 there was no development on the property
· 1980 there is a road called haul road
· 1990 there is a secondary excavation which is to the east
· 2004 that area’s been reclaimed
Mr. Steiner
· Some hand digging in 2007 for an archeological study
· When a study is done they just go in and dig out little squares in certain areas
· A large track is removed on the map
Ms. Kroger
· The study was done prior to 2008
Mr. Lithco
· A suggested course of action could be Board needs to read the draft resolution
· Consider the comments from the applicant tonight and nature of the discussion in the documents
· If there are specific things a member has a question about or if there is a mistake-contact him directly
· No discussion among the Board by email
· Might consider a Special Meeting
Mr. Metcalfe
· Look at June 3 for a special meeting
· Should be noticed in the newspaper


MOTION TO APPROVE THE JANUARY 31, 2019 MINUTES was made by Leo Blackman, seconded by James Wright

VOTE TAKEN  -  MOTION APPROVED M. Chamberlin-Abstain
MOTION TO APPROVE THE APRIL 15, 2019 MINUTES  was made by Leo Blackman,
Seconded by Michael Chamberlin

VOTE TAKEN  -  MOTION APPROVED UNANIMOUSLY

MOTION TO CLOSE THE MEETING was made by James Wright, seconded by Paula Pelosi

Respectfully submitted


Susan M. Metcalfe
Zoning of Appeals Secretary
The foregoing minutes are taken from a meeting of the Zoning Board of Appeals held on May 20, 2019 and are not to be construed as the official minutes until approved
__________Approved as read
______X___Approved with:  additions, corrections and deletions one minor change-page 1  7/15/2019
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